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Commons Library Briefing, 25 January 2020

Summary

This briefing provides information for England and Wales only

This briefing paper is part of a series which discuss police powers in England and Wales. The series is
introduced by the briefing police powers: an introduction.

The police have powers, set out in Part IV and Part V of the Police and Criminal Evidence
Act 1984 (PACE), to detain those they have arrested on suspicion of committing a crime.
The detention of a suspect is often crucial to a police investigation. It allows officers to
guestion them and collect their biometric details. This information helps the police decide
whether they have grounds to charge a suspect with a crime.

The police also have powers to detain adults for their own (or other’s) safety under section
136 of the Mental Health Act 1983. However, adults detained under section 136 of the
1983 Act can only be held in a police station in exceptional circumstances.

The police have separate powers to detain those suspected of terrorism offences under
Part V and Schedule 8 of the Terrorism Act 2000."

The police detain people in custody suites which are normally situated within large police
stations. There are around 200 custody suites across England & Wales. Individual police
forces are responsible for deciding how many custody suites to operate and where to
situate them.

Her Majesty’s Inspectorate of Constabulary, Fire & Rescue Services (HMICFRS) and Her
Maijesty’s Inspectorate of Prisons (HMIP) jointly inspect police custody. They measure
forces against their expectations for police custody. They also monitor compliance with
statutory guidance on detention powers (PACE Code C) and College of Policing (the body
responsible for professional standards in policing) has also published guidance on
detention and custody.

Vulnerable people in custody

There have been longstanding concerns with the delivery of police custody and particularly
the treatment of vulnerable people in custody.

In 2015 HMICFRS (then HMIC) published a thematic inspection of the welfare of
vulnerable people in police custody, which was followed in 2017 by Dame Elish Angiolini
independent review into deaths and serious incidents in police custody. Both Dame Elish
and HMICFRS recommended major changes to the police’s approach to vulnerable people
and suggested that other public services should play a greater role in caring for vulnerable
people who come into contact with the police.

Since Dame Eilish’s Review the Government have legislated to minimise the use of police
custody for those with severe mental health needs. They asked the College of Policing to
revise its guidance on detention and custody and are working to ensure that every custody
suite has access to ‘liaison and diversion services' for those with mental health needs or
substance addiction.

Despite significant political scrutiny on custody since Dame Elish’s Review, concerns have
persisted. HMICFRS and HMIP have said that “most forces” have “started to improve their
custody services” but they remained concerned with a number of aspects of the delivery

' Note: This research briefing does not discuss police powers to detain those suspected of terrorism
offences.


https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8637
http://www.legislation.gov.uk/ukpga/1984/60/part/IV
http://www.legislation.gov.uk/ukpga/1984/60/part/V
https://www.legislation.gov.uk/ukpga/1983/20/section/136
https://www.legislation.gov.uk/ukpga/1983/20/section/136
https://www.legislation.gov.uk/ukpga/2000/11/part/V
https://www.legislation.gov.uk/ukpga/2000/11/schedule/8
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2018/05/Police-Expectations-2018.pdf
https://www.gov.uk/government/publications/pace-code-c-2019
https://www.app.college.police.uk/app-content/detention-and-custody-2/
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/the-welfare-of-vulnerable-people-in-police-custody.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/the-welfare-of-vulnerable-people-in-police-custody.pdf
https://www.gov.uk/government/publications/deaths-and-serious-incidents-in-police-custody
https://www.app.college.police.uk/app-content/detention-and-custody-2/
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of custody including: outcomes for vulnerable detainees, staffing levels and the way in
which forces record information about those who enter police custody and their time
spent there.

Pre-charge bail

Reforms to pre-charge bail (sometimes known as police bail) implemented in 2017 have
come under strong criticism from stakeholders across the criminal justice system.

Pre-charge bail is used to release some suspects who cannot be charged whilst they are
detained at a police station. Whilst on pre-charge bail, they must report to the police
when asked and may be subject to specific conditions about where they can go and who
they can associate with.

The 2017 reforms were designed to reduce both the number of people on pre-charge bail
and the length of time they are subject to it. It was hoped that by reducing the use and
length of pre-charge bail police investigations would become more focused and the rights
of un-convicted suspects would be better protected.

There are no official statistics on the use of pre-charge bail. However, data released
through FOI requests showed a reduction in the use of the power of 84% between
2016/17 and 2017/18 across 30 English and Welsh police forces.

There have been serious concerns that the substantial reduction in the use of pre-charge
bail is putting vulnerable victims and witnesses at risk. There have also been concerns that
the preferred alternative to police bail: ‘released under investigation’, is not adequately
protecting the rights of un-convicted suspects. The Government has opened a public
consultation on several specific legislative and non-legislative proposals designed to
further reform police bail and address these concerns. The consultation closed on 29 May
2020 the Government is expected to respond in early 2021.


https://www.gov.uk/government/consultations/police-powers-pre-charge-bail
https://www.gov.uk/government/consultations/police-powers-pre-charge-bail
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1. Powers

The police have powers, set out in Part IV and Part V of the Police and
Criminal Evidence Act 1984 (PACE), to detain those they have arrested
on suspicion of a crime. The detention of a suspect is often crucial to a
police investigation. Once detained the police have powers to question
the suspect and collect their biometric information. The information
collected during detention helps the police determine whether a suspect
should be charged with a criminal offence.

The Home Office maintains statutory guidance on police detention
powers in PACE Code C. Police forces are required to detain people
held under PACE in accordance with the code.?

The College of Policing (the body responsible for professional standards
in policing) has published further guidance to forces on police detention
powers in their Authorised Professional Practice (APP)® on detention and

custody.

Her Majesty’s Inspectorate of Prisons (HMIP) and Her Majesty’s
Inspectorate of Constabulary, Fire & Rescue Services (HMICFRS) have
published expectations for police custody. They measure forces against
these expectations during their regular inspections of police custody.

1.1 Duration

Persons being detained under PACE should be dealt with as quickly as
possible. Officers are required to review detention of a suspect
periodically and release them “as soon as the need for detention no
longer applies”.*

Individuals who have been arrested can normally only be detained for
up to 24 hours without being charged.> However, if the offence they
are suspected of is serious, a senior police officer (of the rank of
superintendent or above) can authorise a suspect’s continued detention
for a further 12 hours.® Any detention beyond 36 hours requires
authorisation from the courts.” In exceptional circumstances the courts
can warrant the detention of a suspect without charge for up to four
days.®

The time period within which the police can legally detain a suspect is
sometimes known as the "PACE clock'’.

HMICFRS and HMIP have criticised some forces for not reviewing the
detention of suspects appropriately. In July 2018 they said that “too

2 539(1), Police and Criminal Evidence Act 1984

3 APP is official police guidance. Police officers are expected to have regard to APP
when on duty. However, there may be circumstances in which it would be legitimate
for them to deviate from it. Further information about APP can be found in section
1.2 of the Library’s Research Briefing Introduction to police powers.

Home Office, PACE Code C, paragraph 1.1.

s41, Police and Criminal Evidence Act 1984

s42, Police and Criminal Evidence Act 1984

s43, Police and Criminal Evidence Act 1984

s43 and s4, Police and Criminal Evidence Act 1984

[ NI AN


http://www.legislation.gov.uk/ukpga/1984/60/part/IV
http://www.legislation.gov.uk/ukpga/1984/60/part/V
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/826813/PACE-Code-C_2019.pdf
https://www.app.college.police.uk/app-content/detention-and-custody-2/
https://www.app.college.police.uk/app-content/detention-and-custody-2/
https://www.justiceinspectorates.gov.uk/hmicfrs/media/police-custody-expectations-full-document-20120118.pdf
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8637
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/729842/pace-code-c-2018.pdf
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many forces review detention too early, too late or without speaking to
the detainee.”® They concluded that in some cases reviewing practices
were not meeting the requirements placed upon them by PACE Code
Q_m

1.2 Treatment

PACE Code C, the detention and custody APP and the expectations for
police custody all make clear that those detained in police custody
should be treated with dignity and respect. The custody environment is
expected to be clean and safe. Those in custody must have access to
appropriate legal and medical advice. Any use of force against those in
custody must be necessary, proportionate and legal.

Detainee rights

Under PACE Code C the police must:

. Tell the suspect why they have been arrested and detained.
. Allow the suspect to speak to a solicitor at any time.

o Provide them with a written summary of their rights in a language
they can understand.

. Provide them with medical care they require.

o Provide them with food and water. People who are detained must
be offered at least three meals a day with water.

. Allow them to have regular breaks from questioning (including, if
possible, access to fresh air).

Treatment of female detainees

In August 2019 a revised version of PACE Code C was introduced which
requires forces to provide basic menstrual care to detainees.™

PACE Code C now requires custody staff to ask all detainees if they
wish to speak to a member of staff in private about their health or
hygiene. Detainees can request that they speak to a member of staff of
their gender. Every female detainee must now be asked if they require
menstrual products. Forces must provide menstrual products to those
who need them. In some cases, subject to a risk assessment, detainees
may be able to keep their own menstrual products.'?

Changes were also made which requires forces to consider detainees
privacy and dignity in the placement of CCTV around toilet and washing
facilities and during strip searches.'

° HMICFRS, State of Policing: the Annual Assessment of Policing in England and Wales
Her Majesty’s Chief Inspector of Constabulary 2018, July 2018, p112

9 |bid

" Home Office, PACE codes C and H: guide to the changes in the 2019 revised codes,
20 August 2019

2. Home Office, PACE Code C, paragraph 9.3A and 9.3B, see also HCWS1796
Revision of the Police and Criminal Evidence Act 1984 (‘PACE") Codes of Practice C
and H:Written statement, 23 July 2019

3 |bid, Note 8D and paragraph 11(d)



https://www.gov.uk/government/publications/pace-code-c-2019
https://www.gov.uk/government/publications/pace-code-c-2019
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/826813/PACE-Code-C_2019.pdf
https://www.app.college.police.uk/app-content/detention-and-custody-2/
https://www.justiceinspectorates.gov.uk/hmicfrs/media/police-custody-expectations-full-document-20120118.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/media/police-custody-expectations-full-document-20120118.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/826813/PACE-Code-C_2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/825964/2019_CodeC-NoRE.PDF
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/826813/PACE-Code-C_2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/826813/PACE-Code-C_2019.pdf
https://www.gov.uk/government/publications/pace-codes-c-and-h-guide-to-the-changes-in-the-2019-revised-codes
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/826813/PACE-Code-C_2019.pdf
https://www.parliament.uk/business/publications/written-questions-answers-statements/written-statement/Commons/2019-07-23/HCWS1796/
https://www.parliament.uk/business/publications/written-questions-answers-statements/written-statement/Commons/2019-07-23/HCWS1796/
https://www.parliament.uk/business/publications/written-questions-answers-statements/written-statement/Commons/2019-07-23/HCWS1796/
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These changes were the result of campaign lead by the Independent
Custody Visiting Association.™ Its Chief Executive, Katie Kempen, said
they should ensure that no detainee is left to bleed “for want of a
difficult conversation or a cheap tampon”."™ In October 2020 HMIP
reported “an improving picture with a generally sufficient range of
menstrual products, although these were not always offered
routinely”.'®

1.3 Investigation

The detention of a suspect is often crucial to the police investigation
into a crime. Once a suspect is detained the police have powers to
interview them and collect their biometric details. This evidence can help
the police determine whether a suspect should be charged.

If the police do not have enough evidence to issue a charge before the
'PACE clock” expires they must release the suspect. Section 1.4 of this
briefing describes the possible outcomes once a suspect has been
detained in police custody.

Interviews

Interviews with suspects are conducted ‘under caution’ and must be
recorded.’” Before conducting an interview, the police must inform the
suspect what they are suspected of and allow them to access legal
advice if they chose to. Suspects have the right to request legal advice at
any time during their police detention.' Officers must delay an
interview in order to facilitate a suspect’s access to legal advice if
requested.

The police do not require a suspect’s consent to conduct an interview. ™
Suspects may choose to answer questions with “no comment”.
Following the interview suspects have the right to review a record of
what was said to confirm it is accurate.?°

Part 11 and 12 of PACE Code C provide statutory guidance on
conducting formal interviews with suspects. PACE codes E & F provide
guidance on how these interviews should be recorded. The College of
Policing has provided further guidance investigative interviewing as part
of their APP on investigation.

Biometric information

The police have the power to take an image, the fingerprint information
and a DNA sample of almost every suspect they detain.?' In most cases
the police can take this biometric information without a suspect'’s

4 Home Office, Dignity of women in custody ensured by planned law change, 24 April
2019

15 BBC News, Police must offer women detainees period products under new rules, 23
July 2019

6 HMIP, Annual Report 2019-20, October 2020, p87

7" Home Office, PACE Code C, paragraph 11.1Aand 11.7

18 s58, Police and Criminal Evidence Act 1984

% Home Office, PACE Code C, paragraph 12.5

20 Home Office, PACE Code C, paragraph 11.11

21 s61- 64A, Police and Criminal Evidence Act 1984



https://icva.org.uk/
https://icva.org.uk/
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/826813/PACE-Code-C_2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/729863/pace-code-ef-2018.pdf
https://www.app.college.police.uk/app-content/investigations/investigative-interviewing/
https://www.app.college.police.uk/app-content/investigations/
https://www.gov.uk/government/news/dignity-of-women-in-custody-ensured-by-planned-law-change
https://www.bbc.co.uk/news/uk-49089798
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2020/10/HMI-Prisons_Annual-Report-and-Accounts-2019-20-WEB.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/729842/pace-code-c-2018.pdf
https://www.legislation.gov.uk/ukpga/1984/60/section/58
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/826813/PACE-Code-C_2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/729842/pace-code-c-2018.pdf
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consent and without explicit authorisation from a senior officer.
However, they do require the consent and authorisation to take DNA
samples in certain circumstances.??

The police can then use this information to aid their investigation
associated with the suspect’s arrest. If the police can legally retain the
information, it can be used to aid future investigations.

Retention of DNA and fingerprint information

The DNA and fingerprint information of adults convicted of a crime are
held indefinitely. Those who have not been convicted of a crime may
have their fingerprint and DNA information held for up to five years
depending on the circumstances. Some people who have not been
convicted can apply to have their records deleted early.*

ACRO Criminal Records Office is the national police unit which manages
information on police records. They have published a summary of the
retention schedule of finger print and DNA information collected by the
police. The Library has published a separate briefing on the retention of
fingerprint and DNA data.

Retention of custody images

In 2012 the High Court ruled that the Metropolitan Police’s guidelines
for retaining the images of those who had not been convicted of a
crime were unlawful.?* Following the judgment the Government issued
a review of the use and retention of custody images. The review
proposed that all un-convicted individuals should be able to apply to
have their photographs removed from police records.?

To support the implementation of the review across all English & Welsh
police forces, the College of Policing updated its guidance on the
retention, review and disposal of custody images (this guidance forms
part of the APP on information management).

The Government has committed to support forces in implementing the
new guidance. They have pledged to provide police forces with
technology which will automatically prompt the review of custody
images of un-convicted individuals.?®

1.4 Outcomes

There are four possible outcomes once a person has been arrested and
detained by the police. They can either be:

1 Charged or issued an ‘out of court disposal’.?’

2 Released on pre-charge bail.

22562, Police and Criminal Evidence Act 1984

23 ACRO Criminal Records Office, Retention Schedule, [last accessed 6 March 2020]

24 [2012] EWHC 1681 (Admin), RMC and FJ v Commissioner of Police for the
Metropolis and Secretary of State for the Home Department

2> Home Office, Review of the Use and Retention of Custody Image, February 2017,
recommendation 1

26 Home Office, Biometrics Strateqy: Better public services maintaining public trust,
June 2018, paragraphs 28-37

27 See section 4 of the Library’'s briefing police powers: an introduction for information
on charging and out of court disposals



https://www.acro.police.uk/
https://www.acro.police.uk/acro_std.aspx?id=697
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN04049
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/SN04049
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/594463/2017-02-23_Custody_Image_Review.pdf
https://www.app.college.police.uk/app-content/information-management/management-of-police-information/retention-review-and-disposal-of-police-information/
https://www.app.college.police.uk/app-content/information-management/management-of-police-information/retention-review-and-disposal-of-police-information/
https://www.app.college.police.uk/app-content/information-management/management-of-police-information/retention-review-and-disposal-of-police-information/
https://www.acro.police.uk/acro_std.aspx?id=697
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Admin/2012/1681.html&query=(.2012.)+AND+(EWHC)+AND+(1681)
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/594463/2017-02-23_Custody_Image_Review.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/720850/Home_Office_Biometrics_Strategy_-_2018-06-28.pdf
https://commonslibrary.parliament.uk/research-briefings/cbp-8637/
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Released under investigation (RUI).

4 Released with no further action: The police should give written
notice to the person confirming that they are no longer suspected
of a crime.?®

Officers should finalise their investigation within the ‘PACE Clock’ and
decide whether to charge a suspect whilst they are in detention. When
officers are not able to issue a charge within the ‘PACE Clock’ and want
to continue their investigation there is a presumption against using pre-
charge bail.?°

The current system for releasing suspects from police custody is the
result of major reforms implemented by Part 4, Chapter 1 of the
Policing and Crime Act 2017. Section 4 of this briefing discusses the
concerns about the impact of these reforms and Government proposals
for further legislative reform to address them.

Charged

The police have powers to charge individuals with an offence they were
arrested for. They must collaborate with the Crown Prosecution Service
(CPS) when issuing a charges in certain cases. Once an individual has
been charged it is up to the CPS to pursue a prosecution through the
courts.

The Library briefing police powers: an introduction provides further
information on the charging powers of the police.

Those who are charged with an offence are either released on bail or
detained in custody to await a court hearing. The court decides if they
should be bailed before their trial or held on remand. Those charged
with serious offences and repeat offenders will normally be held on
remand.*

Pre-charge bail

Suspects may be released on bail without charge (pre-charge bail) when
it is deemed proportionate and necessary. *' The decision to release a
suspect on pre-charge bail must be authorised by an officer of at least
the rank of inspector.

The College of Policing APP on detention and custody explains some of
the reasons the use of bail might be necessary and proportionate:

Authorisation may be considered necessary, if it is:

o in the interests of national security

. for the prevention of disorder or crime

o in the interests of the economic well-being of the United
Kingdom

28 s34(5C), Police and Criminal Evidence Act 1984

2% s30A(1), Police and Criminal Evidence Act 1984 and College of Policing, APP
Detention and custody: Response, arrest and detention, section 8 (pre-charge bail
management), [last accessed]

30 GOV.UK, Being charged with a crime [last accessed]

31 s50A, Police and Criminal Evidence Act 1984



https://www.legislation.gov.uk/ukpga/2017/3/part/4/chapter/1/enacted
https://researchbriefings.parliament.uk/ResearchBriefing/Summary/CBP-8637
https://www.app.college.police.uk/app-content/detention-and-custody-2/response-arrest-and-detention/#pre-charge-bail-management
http://www.legislation.gov.uk/ukpga/1984/60/section/34
http://www.legislation.gov.uk/ukpga/1984/60/section/30A
https://www.app.college.police.uk/app-content/detention-and-custody-2/response-arrest-and-detention/#pre-charge-bail-management
https://www.app.college.police.uk/app-content/detention-and-custody-2/response-arrest-and-detention/#pre-charge-bail-management
https://www.app.college.police.uk/app-content/detention-and-custody-2/response-arrest-and-detention/#pre-charge-bail-management
https://www.gov.uk/charged-crime/remand

10 Police powers: detention and custody

o in the interests of public safety

o for the purpose of protecting public health.

Authorisation may be considered proportionate if:
o what is being done is not arbitrary or unfair

o the restriction is strictly limited to what is required to
achieve a legitimate public policy

o the severity of the effect of the restriction does not
outweigh the benefit to the community that is being
sought by the restriction. Any restriction must be
proportionate to the legitimate aim being pursued.*

Initially, suspects can only be on pre-charge bail for up to 28 days. This
is referred to as the ‘Applicable Bail Period’ (ABP).* Investigating officers
should either charge, otherwise dispose of a case or rule the suspect out
within the ABP. More senior officers can extend the ABP up to three
months if necessary.?* An extension of the ABP beyond three months
must be approved by a magistrates’ court.*> Magistrates can extend the
ABP by three months at a time.

Conditional bail

Some people are released on ‘conditional bail’, which requires them to
meet certain conditions. For example, they may have restrictions placed
on their movements or they may be prevented from contacting other
suspects, witnesses and victims. These conditions help the police protect
victims and witnesses, preserve evidence and mitigate the risk that the
suspects commit a crime whilst on bail.3® Those who breach their bail
conditions can be rearrested.?’

The Crown Prosecution Service has published legal guidance on bail
which provides further information on the conditions of bail and the
rights of those who have been released on bail.

Released under investigation

Section 56 of the Police and Crime Act 2017 amended PACE to allow
the police to release a suspect from custody ‘under investigation’ (RUI)
rather than on pre-charge bail.

Officers use RUI when they want more time to gather evidence
(following the expiration of the 'PACE Clock’) and the "pre-conditions’
for pre-charge bail have not been met.>®

There is no requirement for RUI suspects to report to the police and the
police have no power to place conditions on their movements or

32 College of Policing, APP Detention and custody: Response, arrest and detention,
section 8 (pre-charge bail management) [last accessed]

33 s477B, Police and Criminal Evidence Act 1984

34 s477D and s47ZE, Police and Criminal Evidence Act 1984

35 sA477F and s47ZG, Police and Criminal Evidence Act 1984

36 NPCC, Operational guidance for pre-charge bail and release under investigation,
January 2019

37 CPS, Bail: breach of pre-charge bail conditions [last accessed]

38 s37(7)(b), Police and Criminal Evidence Act 1984



https://www.cps.gov.uk/legal-guidance/bail
https://www.legislation.gov.uk/ukpga/2017/3/section/56/enacted
https://www.app.college.police.uk/app-content/detention-and-custody-2/response-arrest-and-detention/
https://www.app.college.police.uk/app-content/detention-and-custody-2/response-arrest-and-detention/#pre-charge-bail-management
http://www.legislation.gov.uk/ukpga/1984/60/section/47ZB
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activities, though some RUI suspects will voluntarily attend further
guestioning at the request of the police. There are no time limits within
which officers must conclude their investigations against RUI suspects
and the police are under no obligation to keep them informed about
the progress of their investigation.

Further reading

The Library briefing police powers: pre-charge bail discusses the 2017 reforms to pre-charge bail. It also
discusses Government proposals for new legislation to respond to criticisms of these reforms.

1.5 Detention of those with mental health
needs

People with mental health needs may be detained in police custody
under PACE because they are a suspect in a criminal investigation or for
their own safety (or that of others) under mental health legislation.

Detention under PACE

The health needs of all people detained under PACE should be assessed
when they arrive in police custody. If a person is identified as having
health needs, either physical or mental, the police should ensure that
they receive appropriate medical attention.*

Section 9 of PACE code C provides the police with statutory guidance
on their duty of care to people with health needs in custody. The
College of Policing have also published guidance on detainee care as
part of their APP on detention and custody.

Liaison and diversion

The police should alert their local NHS liaison and diversion service if
they suspect an individual in custody has a mental health problem,
including a learning need or substance addiction.

Liaison and diversion services seek to either support those with mental
health needs through the criminal justice system or divert them into
treatment, social care service or other relevant intervention or support
service.

The College of Policing has issued guidance on diversion and referral
which provides police officers with further information on when and
how to refer people with mental health needs to local healthcare
provision.

The Government states that liaison and diversion services are available in
92% of police stations. They expect provision to be available in all police
stations by the end of 2020/2021 financial year.*°

Detention under the Mental Health Act 1983

Section 136 of the Mental Health Act 1983 allows the police to detain
people with mental health needs who appear to be in “immediate need

3% Home Office, PACE code C, paragraph 9.5
40 pQ249321, Offenders: Mental lliness, answered 9 May 2019
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of care or control” in a “place of safety”. If possible, police officers
should consult with a suitably qualified medical professional before
detaining a person under the Mental Health Act 1983.%'

Section 136 of the 1983 Act was amended by Part 4, Chapter 4 of the
Police and Crime Act 2017 to limit the use of police custody as a “place
of safety” for those in a mental health crisis. There is now a
presumption that people detained under the 1983 Act are held in
specialist provision (i.e. a hospital or care home).*> However, there are
still some limited circumstances in which a police station can be
considered a ‘place of safety’.

1

A police station can only be regarded as an appropriate ‘place of safety
when:

. the behaviour of the person being detained “poses an immediate
risk of serious injury or death” such as no other place than a
police station can reasonably be expected to detain the person;
and

. an officer of at least the rank of Inspector has authorised the use
of a police station as a ‘place of safety’.*?

People who are detained at a police station under the Mental Health
Act 1983 must be checked at least once an hour (unless they are
sleeping and an assessment has been made not to wake them more
than once every three hours) to ensure that they are safe and that their
behaviour continues to require their detention at a police station.* As
soon as there is no longer a need for them to be detained at a police
station they should be transferred to another place of safety.*

Section 4.17 of government guidance on the implementation of
changes to police powers and places of safety provisions in the Mental
Health Act 1983 provides advice on how to manage the safety and
welfare of people detained under mental health legislation at a police
station.

41 5136(1C), Mental Health Act 1983

42 Home Office & Department of Health, Guidance for the implementation of changes
to police powers and places of safety provisions in the mental health act 1983,
October 2017, paragraph 3.1

43 13, Mental Health Act 1983 (Places of Safety) Regulations 2017

4 r5(a) and r6, Mental Health Act 1983 (Places of Safety) Regulations 2017

4 r5(b), Mental Health Act 1983 (Places of Safety) Regulations 2017
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2. The custody estate

The police detain people in ‘custody suites’. Most custody suites are
situated within large police stations, but some are in dedicated purpose-
built buildings. A typical custody suite will consist of several individual
cells, separate interview rooms and facilities to ‘book in" suspects and
log relevant information about their arrest and detention.

Individual police forces decide how many custody suites they need and
where they should be located. There is no central record of the number
and size of police custody suites. However, using information from
official inspection reports and freedom of information releases we can
build a rough picture of the custody estate in England and Wales.

There are around 200 custody suites in England and Wales containing
around 5,000 custody cells.*® The average police force has around five
custody suites.*” Custody suites vary in size. Some suites have as little as
10 cells whilst others have more than 50.4

Large metropolitan police forces tend to have larger custody estates
(and therefore more cells) than the average force. The Metropolitan
Police Service has the largest custody estate. As at February 2020 the
force had 22 suites containing 565 cells. The force will open two new
suites in the summer of 2020 which will take its number of cells up to
607.4

There are roughly thirteen forces that have fewer than four custody
suites.*® Two forces, Gloucester Constabulary and the City of London
Police, have only one.>" The fact that the City of London Police has one
suite is unsurprising given the small area it polices. Gloucester
Constabulary’s custody estate is more unique. In 2015 the force closed
its three existing suites and replaced them with one purpose built 50-
cell custody suite. It now supports its delivery of custody with
contingency arrangements with nearby forces.>

46 House of Commons Library analysis of HMICFRS, Police custody facilities- joint
inspections [last accessed 11 September 2019] supplemented with information from
Northumbria Police, Stations and custody suites 263/19 [last accessed 11 September
2019] and private correspondents with the Metropolitan Police Service.

47 1bid, see also HMIP, About our inspections: police custody, [last accessed 11
September 2019]

4 |bid

4 Information provided through private correspondents with the Metropolitan Police
Service. Note: the MPS has an additional six ‘contingency suites’ with three more
scheduled to open in the summer of 2020.

%0 House of Commons Library analysis of HMICFRS, Police custody facilities- joint
inspections [last accessed 11 September 2019] supplemented with information from
Devon & Cornwall Police, Disclosure list: Buildings and estates: Request no 2654/19
[last accessed 11 September 2019] and Northumbria Police, Stations and custody
suites 263/19 [last accessed 11 September 2019]

51 HMICFRS & HMIP, Report on an unannounced inspection visit to police custody
suites in City of London: 5 - 15 November, p5 and HMIP & HMICFRS, Report on an
unannounced inspection visit to police custody suites in Gloucestershire: 27 April — 2
May 2015, p5

52 HMIP & HMICFRS, Report on an unannounced inspection visit to police custody
suites in Gloucestershire: 27 April = 2 May 2015, p5
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https://beta.northumbria.police.uk/about-us/publications-and-documents/accessing-information/disclosure-log/operational-policing/stations-and-custody-suites-26319/
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2019/03/City-of-London-police-Web-2018.pdf
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2019/03/City-of-London-police-Web-2018.pdf
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2015/09/Gloucestershire-2015-web.pdf
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2015/09/Gloucestershire-2015-web.pdf
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2015/09/Gloucestershire-2015-web.pdf
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2015/09/Gloucestershire-2015-web.pdf
https://www.justiceinspectorates.gov.uk/hmiprisons/wp-content/uploads/sites/4/2015/09/Gloucestershire-2015-web.pdf
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Many forces have arrangements with their neighbours to help them
deliver custody. Lincolnshire, Northamptonshire, Nottinghamshire and
Leicester have a formal collaboration agreement which supports their
delivery of custody.>® Norfolk and Suffolk Constabularies have
completely integrated their custody estate.>*

2.1 The custody environment

Her Majesty’s Inspectorate of Prisons (HMIP) and Her Majesty's
Inspectorate of Constabulary, Fire & Rescue Services (HMICFRS)
expectations for police custody include an expectation that “detainees
are held in a custody suite that is clean, safe and in a good state of
repair”. HMIP and HMICFRS expect:

. All cells to be equipped with a bell system so that detainees can
get the attention of officers if necessary.

o Good maintenance arrangements to be in place.

. Cells to be designed in a way that minimises the risk of attempted
suicide or self-harm.

. Practices to be in place when cells have restricted natural light and
facilities.

. Custody suite staff to be able to safely evacuate detainees in the
event of an emergency.>>

PACE Code C sets statutory requirements on police forces for the
conditions of detention. This requires custody cells to be
adequately heated, cleaned and ventilated. They must be

adequately lit, subject to such dimming as is compatible with
safety and security to allow people detained overnight to sleep.

Blankets, mattresses, pillows and other bedding supplied shall be
of a reasonable standard and in a clean and sanitary condition....

Access to toilet and washing facilities must be provided. This must
take account of the dignity of the detainee.>®

In its 2019/20 Annual Report HMIP reported that “custody facilities
were generally clean and well maintained.” However, the inspectorate
found ligature points in many cells that could be used to self-harm. They
also raised concerns that “not enough attention” was being paid to the
dignity of detainees particularly with CCTV arrangements.>’

53 HMICFRS & HMIP, Report on an unannounced inspection visit to police custody
suites in Nottinghamshire Police, 1 — 12 October 2018, paragraph 1.1, p15

54 HMICFRS & HMIP, Report on an unannounced inspection visit to police custody
suites in Norfolk and Suffolk, 14 — 25 May 2018

% HMICFRS & HMIP, Expectations for police custody, 2012, expectation 6

56 Home Office, PACE Code C, Note 8.2-8.4

57 HMIP, Annual Report 2019-20, October 2020, p86-87
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3. Vulnerable people

Under the Conservative Government 2015-2017, major reforms were
made to police detention powers and the way the police manage
custody. These reforms were designed to improve outcomes for
vulnerable people who may be detained by the police.

Changes were made relating to police custody. Police guidance and
training was reformed to emphasise the welfare of vulnerable detainees
and legislative reforms were brought forward to restrict the use of
police custody against the severely mentally ill.

3.1 Concerns about the detention of
vulnerable people

The (then) Home Secretary Theresa May was concerned that too often
vulnerable people were being detained in police custody when they
should be diverted away from the criminal justice system.*®

She commissioned two major reports to explore the problem. She asked
Her Majesty’s Inspectorate of Constabulary and Fire & Rescue Services
(HMICFRS, then HMIC) to conduct a thematic inspection of the welfare
of vulnerable people in police custody.*® She also asked Dame Elish
Angiolini to conduct a review into deaths and serious incidents in police
custody.®°

HMICFRS thematic inspection

HMICFRS (then HMIC) identified room for improvement in several
aspects of police practice involving vulnerable people in detention.

The provision of liaison and diversion and joint working with
other public services

HMICFRS found “clear evidence that custody could have been avoided
for a number of vulnerable adults and children”.®' They identified a
“tension” whereby police custody, designed to meet the requirements
of the criminal justice system, was playing a “significant role as a
function of the health and social care system”.%2 HMICFRS argued that
the “the lack of sufficient provision from health and social services”
meant that many of hours of police time was being taken up with
welfare-related activities.

They said that the interaction and cooperation between police services
and wider public and protective services “need[ed] to be improved”.®

They said that some public services partnerships were “hindered by the
range and number of agencies involved”.® They made a series of

58 Home Office, Speech: Home Secretary announces review of deaths in police custody,

July 2015

5 HMICFRS, The welfare of vulnerable people in police custody, March 2015, p16

60 Home Office, Independent report: Deaths and serious incidents in police custody,
October 2017

61 HMIC, The welfare of vulnerable people in police custody, March 2015, p18

62 Ibid, p23

6 HMIC, The welfare of vulnerable people in police custody, March 2015, p121

64 HMIC, The welfare of vulnerable people in police custody, March 2015, p22
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recommendations relating to a number of existing partnership working
arrangements.®®

Governance and accountability

Despite finding evidence of leadership teams emphasizing the
importance of protecting vulnerable people, HMICFRS said that the
police service had not been “effective in bringing about a shared and
consistent understanding of vulnerability”. They said that “training that
would support frontline police officers and custody staff to identify and
respond appropriately to the needs of vulnerable people was limited”.
HMICFRS recommended that the College of Policing (the body
responsible for professional standards in policing) review its guidance
and training in relation to vulnerable people to help officers de-escalate
difficult incidents.

They also raised serious concerns with the way forces were recording
information about who came into custody and their time spent there,
particularly about the use of force against detainees. They found

no evidence ... of any analysis of trends that might enable police

forces to understand how far the use of force was proportionate

and safe for the detainees in their custody. Nor was there

evidence that forces were monitoring the use of force against
BAME or other vulnerable groups.®’

HMICFRS recommended that the Home Office work with forces to
improve data collection about custody.®®

Releasing vulnerable detainees from custody

HMICFRS found evidence of some proactive work on behalf of forces to
prevent vulnerable people from returning to custody. However, they
were concerned that the number of vulnerable people repeatedly being
detained was high. They recommended that the College of Policing, in
collaboration with health and social partners, develop a joint multi-
agency approach to working with vulnerable people.®

Dame Elish’s Independent report

Dame Elish’s report was wide ranging and made a total of 110
recommendations to Government, the police, the wider criminal justice
system and health care services.

Much of Dame Elish’s report focused on the process following a death
or serious incident in custody. Many of her recommendations pertained
to the investigation of deaths and the support for bereaved families
whilst those investigations are ongoing.

However, Dame Elish did make a series of recommendations concerning
police practice. She raised concerns with:

65 HMIC, The welfare of vulnerable people in police custody, March 2015,
recommendations 11-15

66 |bid, recommendation 6 and 7

7 lbid, p22

68 |bid, recommendation 2

69 |bid, recommendation 8
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The use of force. Particularly the use of restraint against those in
mental health crisis. Dame Elish found “no consistency” in police
practice across England & Wales and advised that police guidance
and training be updated to reflect that the use of restraint against
those in mental health crisis poses a life-threatening risk. 7°

The treatment of people intoxicated with drugs/ alcohol in
police custody. Dame Elish found that drugs and alcohol are a
“significant factor in deaths in police custody”.”" She
recommended that the Government consider the viability and
cost-effectiveness of introducing ‘drying out centres’ where those
under the influence of drugs and alcohol can receive specialist
supervision.’?

The use of police stations to detain people for their own (or
others) safety under mental health legislation. Dame Elish
said the practice should be “completely phased out”.”® She
argued that health-based provision (including A&E) is much more
suitable to meet the needs of those in severe mental health crises.
HMICFRS had already recommended in 2013 that the law be
amended to ensure police custody was only used as a place of
safety in “exceptional circumstances”.’*

The provision of liaison and diversion services and joint
working between police and other public services. Dame
Elish said that those with mental health problems should be
diverted away from the Criminal Justice System when the
seriousness of their offence does not warrant prosecution in the
public interest.” She concluded that there should be “proper
resourcing” of national healthcare facilities to support vulnerable
and mentally unwell people who come into contact with the
police.”

3.2 Reforms

There were three key areas of reform:

Police powers: The Policing and Crime Act 2017 amended police
detention powers to limit their use against those with mental ill
health. Provisions in the Criminal Justice and Courts Act 2015 and
the 2017 Act amended police powers to ensure that 17-year-olds
are treated as children whilst in police custody.

Police practice: The APP on Detention and custody was updated,
and new training rolled out to officers working in custody. Both
emphasised the police role in identifying, protecting and (where
appropriate) diverting vulnerable people away from custody.
HMICFRS & HMIP are now inspecting police forces against these
new standards.

70

71
72
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HMIC, The welfare of vulnerable people in police custody, March 2015, Executive
Summary, paragraph 12 & 13

Ibid, paragraph 3.4
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HMIC, A Criminal Use of Police Cells? The use of police custody as a place of safety
for people with mental health needs, 2013, p54

Ibid, paragraph 4.53

Ibid, Box on p79-80
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o Police complaints: The Police and Crime Act 2017 also made
major reforms to the police complaints system and the way
investigations of serious incidents involving the police are carried
out. These reforms are discussed in the briefing police complains

and discipline.
Police powers

Those with mental health needs

Part 4, Chapter 4 of the 2017 Act amended powers in the Mental
Health Act 1983 which allowed the police to detain mentally ill people
for their own safety. The reforms restrict the use of a police station as a
‘place of safety’ for the purposes of detaining a mentally ill person.
Subsequent secondary legislation (The Mental Health Act 1983 (Places
of Safety) Regulations 2017) provided for rules about how those
detained at a police station for their own (or others) safety should be
monitored.

The current police powers to detain mentally ill people for their own (or
others) safety are set out in section 1.5 of this briefing. In short, police
stations can now only be used to detain mentally ill people for their own
(or others) safety in exceptional circumstances and requires the
authorisation of an officer of at least the rank of Inspector.

17-year-olds in custody

Section 73 of the Policing and Crime Act 2017 completed reform of the
legal framework surrounding custody to ensure that 17-year-olds are
treated as children. The Government had already, through section 42 of
the Criminal Justice and Courts Act 2015 and changes to PACE Code C,
changed the definition of ‘juvenile’ for the purposes of custody to those
under the age of 18 (as opposed to 17). These reforms followed a High
Court judgment that found the treatment of 17-year-olds as adults in
police custody breached the European Convention on Human Rights
and the UN Convention on the Rights of the Child.”’

17-year-olds, like all children in custody, must now have an appropriate
adult with them to help them understand various elements of the
custody process (for example, during police interviews and
understanding their rights and entitlements).”®

17-year-olds must now also be treated as a child when bail is refused.
This ensures that 17-year-olds are taken into the care of a local
authority if they are to be held on remand to await trial (unless specific
conditions are met to remand a child in a youth prison or police
station).”®

77 HM Government, Explanatory Notes: Policing and Crime Act: Chapter Three,
Paragraph 113

78 Youth Justice Board for England & Wales and HMPPS, Appropriate adults: guide for
youth justice professionals, December 2014

7% Youth Justice Legal Centre, Bail: Information about bail for children [last accessed 20
December]
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Police practice

Major changes were made to both national police guidance and the
national inspection regime to ensure that care for vulnerable detainees
is at the centre of police custody practices.

New APP guidance

In July 2015 the College of Policing issued new Authorised Professional
Practice on Detention and custody. The new guidance emphasises the
importance of maintaining the wellbeing and dignity of those who
come into police custody.

The APP included new guidance on the use of force against detainees.
The College said it
...makes it clear that while the use of force and restraint is
sometimes necessary to keep everyone in the custody office safe,
including detainees, all use of force must be properly recorded. It
builds on guidance issued by the Independent Advisory Panel on
Deaths in Custody on the risks around restraint and positional
asphyxia.&°

New inspection regime

HMICFRS (then HMIC) and HMIP reviewed their expectations for police
custody, consulted on a new draft of these expectations and revised
them as a result. The new expectations:

o extended the scope of the custody inspections to the first
point of contact i.e. pre-arrest

. included expectations of diversion from custody for children
and vulnerable adults wherever possible

o strengthened the focus on vulnerability and risk throughout

o incorporated expectations flowing from the public sector

equality duty under the Equality Act 2010.%

The new inspection regime focuses much more on issues raised by
HMICFRS and Dame Elish in their reports. For example, HMIP and
HMICFRS have revised their methodology to focus more on how
detainees under the influence of drugs/ alcohol are cared for.®

3.3 Have outcomes for vulnerable people
improved?
Deaths in custody

18 people died “in or following” police custody and there were 54
apparent suicides following police custody in 2019/20.83

80 College of Policing, New national guidance on detention and custody, July 2015

81 HMIP & HMICFRS, Expectations for Police Custody — consultation on revised draft,
October 2015

8  HMIP, Annual report 2018/19, p70

83 |OPC, Deaths during or following police contact: Statistics for England and Wales
2018/19, p15
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The number of people who have died “in or following” police custody
annually has been fairly consistent since 2012.84

The number of people who appeared to have committed suicide
following police custody increased sharply between 2011/12 and
2012/13 (from 39 to 65). Since then the number of apparent suicides
following police custody has consistently numbered above 50 a year.®

Deaths associated with police custody
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Of the 18 people who died “in or following” police custody in 2018/19,
11 were known to have mental health problems and 14 were known to
have a link with drugs or alcohol (i.e. they were either intoxicated at the
time of their detention or were known to have a substance addiction).%

Michael Lockwood, the Director General of the Independent Office of
Police Conduct (the body that investigates deaths associated with police
conduct), said it was

disappointing that year-on-year we continue to see drug and
alcohol abuse and mental health issues feature so prominently.
This highlights the need for systemic changes which are beyond
the remit of policing.

Far too often officers are left dealing with vulnerable people in
mental health crisis or medical emergencies whose needs and risks
have not been adequately managed. Police must be properly
trained and equipped to recognise vulnerability and manage the
risks and challenges they face. But if we truly want to prevent
further deaths and harm, we must look beyond policing to
resources in community, health, welfare and specialist services.?®

Deborah Coles, the director of the charity INQUEST (a charity which
provides expertise on state related deaths), said...

At a time of real concern about disproportionate and excessive
policing, particularly of racialized communities, we still see a

8 |OPC, Deaths during or following police contact: Statistics for England and Wales
2019/20, October 2020, p14

8 |OPC, Deaths during or following police contact: Statistics for England and Wales
2019/20, October 2020, p14

8 |bid, p15

87 |OPC, |IOPC Director General comments on annual deaths statistics report 2019/20,
22 Oct 2020
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disturbing number of restraint related deaths. Mental health and
intoxication also continue to feature too heavily. Our casework on
police related deaths reveals the systemic failures to safeguard
vulnerable people, the excessive use of force and neglect.®

Use of force

HMIP & HMICFRS have remained concerned about the use of force in
police custody. In 2018 they wrote to all police Chief Constables to
express this concern.® In October 2020 they reported that:

. governance for the use of force in custody continued to be weak.

. forces were not correctly recording incidents of the use of force;

and,

. evidence that incidents in which officers use force are not critically
reviewed.®

They said

custody staff generally managed challenging detainees well, and
de-escalated many situations effectively without resorting to using
force. In the cases we reviewed in depth, including cross-
referencing against CCTV footage of incidents where available,
any force used was mostly necessary and proportionate to the
risks or threat posed, and it was managed well overall. However,
we did refer several cases back to forces for learning points,
particularly on the poor use of techniques, such as the prolonged
restraint of detainees in the prone position. !

Those with mental health needs
HMIP’s 2019/20 annual report noted that the

All the forces we inspected, bar one, had seven-day-a-week
mental health liaison and diversion provision. Street triage and
mental health professionals supporting force control rooms
continued to be a valuable resource in diverting vulnerable people
with mental health issues from custody if needed. Arrangements
for post-custody support for vulnerable detainees were developing
in some forces.

However, they still raised some serious concerns about the support for
those detained under mental health legislation.

Home Office statistics show a substantial decrease in the use of a police
station as a ‘place of safety’ since legislation was passed to restrict the
practice.

159 people were held at a police station under mental health legislation
(section 136 of the Mental Health Act 1983) in 2019/10. This has fallen
from just over 159 people in 2016/17.%2 The proportion of people

88 INQUEST, INQUEST response to latest deaths in police custody statistics, 22 October

8  HMIP, Annual report 2018- 19, July 2019, p72

% |bid

91 HMIP, Annual Report 2019-20, October 2020, p87

92 Home Office, Police powers and procedures, England and Wales, year ending 31
March 2020 second edition, October 2020, table MHA_5a
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detained under section 136 who are held at a police station has also
fallen; from 4% in 2016/17 to 0.5% in the year to March 2019.%

People held at a police station as a "place of safety”
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However, HMIP reported that they have begun to see people held at a
police station whilst they wait to receive a mental health assessment.
They said:

The picture was complex, and further complicated by a lack of
data and poor recording. If a detainees’ wait was so long that
their time to be detained lawfully under PACE was running out,
the police could apply section 136 to detain and then transfer
them to a health-based place of safety. We judged that many
such detainees to whom this applied were not well served by
mental health services and should have been moved from custody
sooner without the use of section 136 powers in this way.%

93 Home Office, Police powers and procedures, England and Wales, year ending 31

March 2020 second edition, October 2020, table MHA_5a
% HMIP, Annual Report 2019-20, October 2020, p89
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